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CONSTITUTION OF THE REPUBLIC OF  
SOUTH AFRICA ACT 

108 of 1997 

Relevant Extracts 

[DATE OF PROMULGATION 18 DECEMBER, 1996] [ENGLISH TEXT SIGNED BY THE PRESIDENT] 

[DATE OF COMMENCEMENT: 4 FEBRUARY, 1997] 

[UNLESS OTHERWISE INDICATED] 

as amended by 

Constitution of the Republic of South Africa Amendment Act, No. 35 of 1997 

Constitution of the Republic of South Africa Amendment Act, No. 65 of 1998 

Constitution of the Republic of South Africa Second Amendment Act, No. 87 of 1998 

Constitution of the Republic of South Africa Second Amendment Act, No. 2 of 1999 

Constitution of the Republic of South Africa Amendment Act, No. 3 of 1999 

Constitution of the Republic of South Africa Amendment Act, No. 34 of 2001 

Constitution of the Republic of South Africa Second Amendment Act, No. 61 of 2001 

Chapter 2 
BILL OF RIGHTS 

Rights 

7 (1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in 
our country and affirms the democratic values of human dignity, equality and freedom. 

 (2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights. 

 (3) The rights in the Bill of Rights are subject to the limitations contained or referred to in section 36, or 
elsewhere in the Bill. 

Application 

8 (1) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs 
of state. 

 (2) A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applica-
ble, taking into account the nature of the right and the nature of any duty imposed by the right. 

 (3) When applying a provision of the Bill of Rights to a natural or juristic person in terms of subsection (2), a 
court – 

 (a) in order to give effect to a right in the Bill, must apply, or if necessary develop, the common law to 
the extent that legislation does not give effect to that right; and 

 (b) may develop rules of the common law to limit the right, provided that the limitation is in accordance 
with section 36 (1). 

 (4) A juristic person is entitled to the rights in the Bill of Rights to the extent required by the nature of the 
rights and the nature of that juristic person.  

Equality 

9 (1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 

 (2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of 
equality, legislative and other measures designed to protect or advance persons, or categories of per-
sons, disadvantaged by unfair discrimination may be taken. 

 (3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, 
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, 
age, disability, religion, conscience, belief, culture, language and birth. 

 (4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in 
terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. 

 (5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that 
the discrimination is fair. 
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Human dignity 

10. Everyone has inherent dignity and the right to have their dignity respected and protected. 

Life 

11. Everyone has the right to life. 

Freedom and security of the person 

12 (1) Everyone has the right to freedom and security of the person, which includes the right – 

 (a) not to be deprived of freedom arbitrarily or without just cause; 

 (b) not to be detained without trial; 

 (c) to be free from all forms of violence from either public or private sources; 

 (d) not to be tortured in any way; and 

 (e) not to be treated or punished in a cruel, inhuman or degrading way. 

 (2) Everyone has the right to bodily and psychological integrity, which includes the right – 

 (a) to make decisions concerning reproduction; 

 (b) to security in and control over their body; and 

 (c) not to be subjected to medical or scientific experiments without their informed consent. 

Slavery, servitude and forced labour 

13. No one may be subjected to slavery, servitude or forced labour. 

Privacy 

14. Everyone has the right to privacy, which includes the right not to have – 

 (a) their person or home searched; 

 (b) their property searched; 

 (c) their possessions seized; or 

 (d) the privacy of their communications infringed. 

Freedom of religion, belief and opinion 

15 (1) Everyone has the right to freedom of conscience, religion, thought, belief and opinion. 

 (2) Religious observances may be conducted at state or state-aided institutions, provided that – 

 (a) those observances follow rules made by the appropriate public authorities; 

 (b) they are conducted on an equitable basis; and 

 (c) attendance at them is free and voluntary. 

 (3) (a) This section does not prevent legislation recognising – 

 (i) marriages concluded under any tradition, or a system of religious, personal or family law; or 

 (ii) systems of personal and family law under any tradition, or adhered to by persons professing 
a particular religion. 

 (b) Recognition in terms of paragraph (a) must be consistent with this section and the other provisions 
of the Constitution. 

Freedom of expression 

16. (1) Everyone has the right to freedom of expression, which includes – 

 (a) freedom of the press and other media; 

 (b) freedom to receive or impart information or ideas; 

 (c) freedom of artistic creativity; and 

 (d) academic freedom and freedom of scientific research. 
 (2) The right in subsection (1) does not extend to – 

 (a) propagand-a for war; 

 (b) incitement of imminent violence; or 

 (c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incite-
ment to cause harm. 

Assembly, demonstration, picket and petition 

17. Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present 
petitions. 

Freedom of association 

18. Everyone has the right to freedom of association. 
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Political rights 

19 (1) Every citizen is free to make political choices, which includes the right – 

 (a) to form a political party; 

 (b) to participate in the activities of, or recruit members for, a political party; and 

 (c) to campaign for a political party or cause. 

 (2) Every citizen has the right to free, fair and regular elections for any legislative body established in terms 
of the Constitution. 

 (3) Every adult citizen has the right – 

 (a) to vote in elections for any legislative body established in terms of the Constitution, and to do so in 
secret; and 

 (b) to stand for public office and, if elected, to hold office.  

Citizenship 

20. No citizen may be deprived of citizenship. 

Freedom of movement and residence 

21 (1) Everyone has the right to freedom of movement. 

 (2) Everyone has the right to leave the Republic. 

 (3) Every citizen has the right to enter, to remain in and to reside anywhere in, the Republic. 

 (4) Every citizen has the right to a passport. 

Freedom of trade, occupation and profession 

22. Every citizen has the right to choose their trade, occupation or profession freely. The practice of a trade, 
occupation or profession may be regulated by law. 

Labour relations 

23 (1) Everyone has the right to fair labour practices. 

 (2) Every worker has the right – 

 (a) to form and join a trade union; 

 (b) to participate in the activities and programmes of a trade union; and 

 (c) to strike. 

 (3) Every employer has the right – 

 (a) to form and join an employers’ organisation; and 

 (b) to participate in the activities and programmes of an employers’ organisation. 

 (4) Every trade union and every employers’ organisation has the right – 

 (a) to determine its own administration, programmes and activities; 

 (b) to organise; and 

 (c) to form and join a federation. 

 (5) Every trade union, employers’ organisation and employer has the right to engage in collective bargain-
ing. National legislation may be enacted to regulate collective bargaining. To the extent that the legisla-
tion may limit a right in this Chapter, the limitation must comply with section 36 (1). 

 (6) National legislation may recognise union security arrangements contained in collective agreements. To 
the extent that the legislation may limit a right in this Chapter, the limitation must comply with section 
36 (1). 

Environment 

24. Everyone has the right – 

 (a) to an environment that is not harmful to their health or well-being; and 

 (b) to have the environment protected, for the benefit of present and future generations, through 
reasonable legislative and other measures that – 

 (i) prevent pollution and ecological degradation; 

 (ii) promote conservation; and 

 (iii) secure ecologically sustainable development and use of natural resources while promoting 
justifiable economic and social development. 

Property 

25 (1) No one may be deprived of property except in terms of law of general application, and no law may permit 
arbitrary deprivation of property. 

 (2) Property may be expropriated only in terms of law of general application – 

 (a) for a public purpose or in the public interest; and 
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 (b) subject to compensation, the amount of which and the time and manner of payment of which have 
either been agreed to by those affected or decided or approved by a court. 

 (3) The amount of the compensation and the time and manner of payment must be just and equitable, 
reflecting an equitable balance between the public interest and the interests of those affected, having re-
gard to all relevant circumstances, including – 

 (a) the current use of the property; 

 (b) the history of the acquisition and use of the property; 

 (c) the market value of the property; 

 (d) the extent of direct state investment and subsidy in the acquisition and beneficial capital improve-
ment of the property; and 

 (e) the purpose of the expropriation. 

 (4) For the purposes of this section – 

 (a) the public interest includes the nation’s commitment to land reform, and to reforms to bring about 
equitable access to all South Africa’s natural resources; and 

 (b) property is not limited to land. 

 (5) The state must take reasonable legislative and other measures, within its available resources, to foster 
conditions which enable citizens to gain access to land on an equitable basis. 

 (6) A person or community whose tenure of land is legally insecure as a result of past racially discriminatory 
laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is le-
gally secure or to comparable redress. 

 (7) A person or community dispossessed of property after 19 June 1913 as a result of past racially discrimi-
natory laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution of 
that property or to equitable redress. 

 (8) No provision of this section may impede the state from taking legislative and other measures to achieve 
land, water and related reform, in order to redress the results of past racial discrimination, provided that 
any departure from the provisions of this section is in accordance with the provisions of section 36 (1). 

 (9) Parliament must enact the legislation referred to in subsection (6). 

Housing 

26 (1) Everyone has the right to have access to adequate housing. 

 (2) The state must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of this right. 

 (3) No one may be evicted from their home, or have their home demolished, without an order of court made 
after considering all the relevant circumstances. No legislation may permit arbitrary evictions. 

Health care, food, water and social security 

27 (1) Everyone has the right to have access to – 

 (a) health care services, including reproductive health care; 

 (b) sufficient food and water; and 

 (c) social security, including, if they are unable to support themselves and their dependants, appropriate 
social assistance. 

 (2) The state must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of each of these rights. 

 (3) No one may be refused emergency medical treatment. 

Children 

28 (1) Every child has the right – 

 (a) to a name and a nationality from birth; 

 (b) to family care or parental care, or to appropriate alternative care when removed from the family 
environment; 

 (c) to basic nutrition, shelter, basic health care services and social services; 

 (d) to be protected from maltreatment, neglect, abuse or degradation; 

 (e) to be protected from exploitative labour practices; 

 (f ) not to be required or permitted to perform work or provide services that – 

 (i) are inappropriate for a person of that child’s age; or 

 (ii) place at risk the child’s well-being, education, physical or mental health or spiritual, moral or 
social development; 

 (g) not to be detained except as a measure of last resort, in which case, in addition to the rights a child 
enjoys under sections 12 and 35, the child may be detained only for the shortest appropriate period 
of time, and has the right to be – 

 (i) kept separately from detained persons over the age of 18 years; and 

 (ii) treated in a manner, and kept in conditions, that take account of the child’s age; 
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 (h) to have a legal practitioner assigned to the child by the state, and at state expense, in civil proceed-
ings affecting the child, if substantial injustice would otherwise result; and 

 (i) not to be used directly in armed conflict, and to be protected in times of armed conflict. 

 (2) A child’s best interests are of paramount importance in every matter concerning the child. 

 (3) In this section “child” means a person under the age of 18 years. 

Education 

29 (1) Everyone has the right – 

 (a) to a basic education, including adult basic education; and 

 (b) to further education, which the state, through reasonable measures, must make progressively 
available and accessible. 

 (2) Everyone has the right to receive education in the official language or languages of their choice in public 
educational institutions where that education is reasonably practicable. In order to ensure the effective 
access to, and implementation of, this right, the state must consider all reasonable educational alterna-
tives, including single medium institutions, taking into account – 

 (a) equity; 

 (b) practicability; and 

 (c) the need to redress the results of past racially discriminatory laws and practices. 

 (3) Everyone has the right to establish and maintain, at their own expense, independent educational institu-
tions that – 

 (a) do not discriminate on the basis of race; 

 (b) are registered with the state; and 

 (c) maintain standards that are not inferior to standards at comparable public educational institutions. 

 (4) Subsection (3) does not preclude state subsidies for independent educational institutions. 

Language and culture 

30. Everyone has the right to use the language and to participate in the cultural life of their choice, but no one 
exercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights. 

Cultural, religious and linguistic communities 

31 (1) Persons belonging to a cultural, religious or linguistic community may not be denied the right, with other 
members of that community – 

 (a) to enjoy their culture, practise their religion and use their language; and 

 (b) to form, join and maintain cultural, religious and linguistic associations and other organs of civil 
society. 

 (2) The rights in subsection (1) may not be exercised in a manner inconsistent with any provision of the Bill 
of Rights. 

Access to information 

32 (1) Everyone has the right of access to – 

 (a) any information held by the state; and 

 (b) any information that is held by another person and that is required for the exercise or protection of 
any rights. 

 (2) National legislation must be enacted to give effect to this right, and may provide for reasonable 
measures to alleviate the administrative and financial burden on the state. 

Just administrative action 

33 (1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair. 

 (2) Everyone whose rights have been adversely affected by administrative action has the right to be given 
written reasons. 

 (3) National legislation must be enacted to give effect to these rights, and must – 

 (a) provide for the review of administrative action by a court or, where appropriate, an independent and 
impartial tribunal; 

 (b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and 

 (c) promote an efficient administration. 

Access to courts 

34. Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair 
public hearing before a court or, where appropriate, another independent and impartial tribunal or forum. 
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Arrested, detained and accused persons 

35 (1) Everyone who is arrested for allegedly committing an offence has the right – 

 (a) to remain silent; 

 (b) to be informed promptly – 

 (i) of the right to remain silent; and 

 (ii) of the consequences of not remaining silent; 

 (c) not to be compelled to make any confession or admission that could be used in evidence against 
that person; 

 (d) to be brought before a court as soon as reasonably possible, but not later than – 

 (i) 48 hours after the arrest; or 

 (ii) the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside 
ordinary court hours or on a day which is not an ordinary court day; 

 (e) at the first court appearance after being arrested, to be charged or to be informed of the reason for 
the detention to continue, or to be released; and 

 (f) to be released from detention if the interests of justice permit, subject to reasonable conditions. 

 (2) Everyone who is detained, including every sentenced prisoner, has the right – 

 (a) to be informed promptly of the reason for being detained; 

 (b) to choose, and to consult with, a legal practitioner, and to be informed of this right promptly; 

 (c) to have a legal practitioner assigned to the detained person by the state and at state expense, if 
substantial injustice would otherwise result, and to be informed of this right promptly; 

 (d) to challenge the lawfulness of the detention in person before a court and, if the detention is unlaw-
ful, to be released; 

 (e) to conditions of detention that are consistent with human dignity, including at least exercise and the 
provision, at state expense, of adequate accommodation, nutrition, reading material and medical 
treatment; and 

 (f) to communicate with, and be visited by, that person’s – 

 (i) spouse or partner; 

 (ii) next of kin; 

 (iii) chosen religious counsellor; and 

 (iv) chosen medical practitioner. 

 (3) Every accused person has a right to a fair trial, which includes the right – 

 (a) to be informed of the charge with sufficient detail to answer it; 

 (b) to have adequate time and facilities to prepare a defence; 

 (c) to a public trial before an ordinary court; 

 (d) to have their trial begin and conclude without unreasonable delay; 

 (e) to be present when being tried; 

 (f) to choose, and be represented by, a legal practitioner, and to be informed of this right promptly; 

 (g) to have a legal practitioner assigned to the accused person by the state and at state expense, if 
substantial injustice would otherwise result, and to be informed of this right promptly; 

 (h) to be presumed innocent, to remain silent, and not to testify during the proceedings; 

 (i) to adduce and challenge evidence; 

 (j) not to be compelled to give self-incriminating evidence; 

 (k) to be tried in a language that the accused person understands or, if that is not practicable, to have 
the proceedings interpreted in that language; 

 (l) not to be convicted for an act or omission that was not an offence under either national or interna-
tional law at the time it was committed or omitted; 

 (m) not to be tried for an offence in respect of an act or omission for which that person has previously 
been either acquitted or convicted; 

 (n) to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the 
offence has been changed between the time that the offence was committed and the time of sen-
tencing; and 

 (o) of appeal to, or review by, a higher court.  

 (4) Whenever this section requires information to be given to a person, that information must be given in a 
language that the person understands. 

 (5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the 
admission of that evidence would render the trial unfair or otherwise be detrimental to the administration 
of justice. 
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Limitation of rights 

36 (1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that 
the limitation is reasonable and justifiable in an open and democratic society based on human dignity, 
equality and freedom, taking into account all relevant factors, including – 

 (a) the nature of the right; 

 (b) the importance of the purpose of the limitation; 

 (c) the nature and extent of the limitation; 

 (d) the relation between the limitation and its purpose; and 

 (e) less restrictive means to achieve the purpose. 

 (2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any 
right entrenched in the Bill of Rights. 

States of emergency 

37 (1) A state of emergency may be declared only in terms of an Act of Parliament, and only when – 

 (a) the life of the nation is threatened by war, invasion, general insurrection, disorder, natural disaster 
or other public emergency; and 

 (b) the declaration is necessary to restore peace and order. 

 (2) A declaration of a state of emergency, and any legislation enacted or other action taken in consequence 
of that declaration, may be effective only – 

 (a) prospectively; and 

 (b) for no more than 21 days from the date of the declaration, unless the National Assembly resolves 
to extend the declaration. The Assembly may extend a declaration of a state of emergency for no 
more than three months at a time. The first extension of the state of emergency must be by a reso-
lution adopted with a supporting vote of a majority of the members of the Assembly. Any subse-
quent extension must be by a resolution adopted with a supporting vote of at least 60 per cent of 
the members of the Assembly. A resolution in terms of this paragraph may be adopted only follow-
ing a public debate in the Assembly. 

 (3) Any competent court may decide on the validity of – 

 (a) a declaration of a state of emergency; 

 (b) any extension of a declaration of a state of emergency; or 

 (c) any legislation enacted, or other action taken, in consequence of a declaration of a state of emer-
gency. 

 (4) Any legislation enacted in consequence of a declaration of a state of emergency may derogate from the 
Bill of Rights only to the extent that – 

 (a) the derogation is strictly required by the emergency; and 

 (b) the legislation – 

 (i) is consistent with the Republic’s obligations under international law applicable to states of 
emergency; 

 (ii) conforms to subsection (5); and 

 (iii) is published in the national Government Gazette as soon as reasonably possible after being 
enacted. 

 (5) No Act of Parliament that authorises a declaration of a state of emergency, and no legislation enacted or 
other action taken in consequence of a declaration, may permit or authorise – 

 (a) indemnifying the state, or any person, in respect of any unlawful act; 

 (b) any derogation from this section; or 

 (c) any derogation from a section mentioned in column 1 of the Table of Non-Derogable Rights, to the 
extent indicated opposite that section in column 3 of the Table. 
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Table of Non-Derogable Rights 

1 
Section Number 

2 
Section Title 

3 
Extent to which the right is protected 

9 Equality With respect to unfair discrimination solely on the grounds of race, 
colour, ethnic or social origin, sex, religion or language. 

10 Human Dignity Entirely 

11 Life Entirely 

12 Freedom and 
Security of the 
person 

With respect to subsections (1) (d) and (e) and (2) (c). 

13 Slavery, servitude 
and forced labour 

With respect to slavery and servitude. 

28 Children With respect to: 

– subsection (1) (d) and (e); 

– the rights in subparagraphs (i) and (ii) of subsection (1) (g); and 

– subsection 1 (i) in respect of children of 15 years and younger. 

35 Arrested, detained 
and accused 
persons 

With respect to: 

– subsections (1) (a), (b) and (c) and (2) (d); 

– the rights in paragraphs (a) to (o) of subsection (3), excluding 
paragraph (d) 

– subsection (4); and 

– subsection (5) with respect to the exclusion of evidence if the 
admission of that evidence would render the trial unfair. 

 (6) Whenever anyone is detained without trial in consequence of a derogation of rights resulting from a 

declaration of a state of emergency, the following conditions must be observed: 

 (a) An adult family member or friend of the detainee must be contacted as soon as reasonably possi-

ble, and informed that the person has been detained. 

 (b) A notice must be published in the national Government Gazette within five days of the person 

being detained, stating the detainee’s name and place of detention and referring to the emergency 

measure in terms of which that person has been detained. 

 (c) The detainee must be allowed to choose, and be visited at any reasonable time by, a medical 

practitioner. 

 (d) The detainee must be allowed to choose, and be visited at any reasonable time by, a legal repre-

sentative. 

 (e) A court must review the detention as soon as reasonably possible, but no later than 10 days after 

the date the person was detained, and the court must release the detainee unless it is necessary to 

continue the detention to restore peace and order. 

 (f ) A detainee who is not released in terms of a review under paragraph (e), or who is not released in 

terms of a review under this paragraph, may apply to a court for a further review of the detention at 

any time after 10 days have passed since the previous review, and the court must release the de-

tainee unless it is still necessary to continue the detention to restore peace and order. 

 (g) The detainee must be allowed to appear in person before any court considering the detention, to 

be represented by a legal practitioner at those hearings, and to make representations against con-

tinued detention. 

 (h) The state must present written reasons to the court to justify the continued detention of the detain-

ee, and must give a copy of those reasons to the detainee at least two days before the court re-

views the detention. 

 (7) If a court releases a detainee, that person may not be detained again on the same grounds unless the 

state first shows a court good cause for re-detaining that person. 

 (8) Subsections (6) and (7) do not apply to persons who are not South African citizens and who are detained 

in consequence of an international armed conflict. Instead, the state must comply with the standards 

binding on the Republic under international humanitarian law in respect of the detention of such persons. 
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Enforcement of rights 

38. Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of 

Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of 

rights. The persons who may approach a court are – 

 (a) anyone acting in their own interest; 

 (b) anyone acting on behalf of another person who cannot act in their own name; 

 (c) anyone acting as a member of, or in the interest of, a group or class of persons; 

 (d) anyone acting in the public interest; and 

 (e) an association acting in the interest of its members. 

Interpretation of Bill of Rights 

39 (1) When interpreting the Bill of Rights, a court, tribunal or forum – 

 (a) must promote the values that underlie an open and democratic society based on human dignity, 

equality and freedom; 

 (b) must consider international law; and 

 (c) may consider foreign law. 

 (2) When interpreting any legislation, and when developing the common law or customary law, every court, 

tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. 

 (3) The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or 

conferred by common law, customary law or legislation, to the extent that they are consistent with the 

Bill. 
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LABOUR RELATIONS ACT 

66 of 1995 

Relevant Extracts 

[ASSENTED TO 29 NOVEMBER, 1995] [ENGLISH TEXT SIGNED BY THE PRESIDENT] 

[DATE OF COMMENCEMENT: 11 NOVEMBER, 1996] 

[UNLESS OTHERWISE INDICATED] 

as amended by 

Labour Relations Amendment Act, No. 42 of 1996 

Basic Conditions of Employment Act, No. 75 of 1997 

Employment Equity Act, No. 55 of 1998 

Labour Relations Amendment Act, No. 127 of 1998 

Labour Relations Amendment Act, No. 12 of 2002 

ACT 

To change the law governing labour relations and, for that purpose – 

to give effect to section 27 of the Constitution; 

to regulate the organisational rights of trade unions; 

to promote and facilitate collective bargaining at the workplace and at sectoral level; 

to regulate the right to strike and the recourse to lock-out in conformity with the Constitution; 

to promote employee participation in decision-making through the establishment of workplace forums; 

to provide simple procedures for the resolution of labour disputes through statutory conciliation, 
mediation and arbitration (for which purpose the Commission for Conciliation, Mediation and Arbitration is 
established), and through independent alternative dispute resolution services accredited for that purpose; 

to establish the Labour Court and Labour Appeal Court as superior courts, with exclusive jurisdiction to 
decide matters arising from the Act; 

to provide for a simplified procedure for the registration of trade unions and employers’ organisations, 
and to provide for their regulation to ensure democratic practices and proper financial control; 

to give effect to the public international law obligations of the Republic relating to labour relations; 

to amend and repeal certain laws relating to labour relations; and 

to provide for incidental matters. 

Chapter I 
PURPOSE, APPLICATION AND INTERPRETATION 

Purpose of this Act 

1. The purpose of this Act is to advance economic development, social justice, labour peace and the 
democratisation of the workplace by fulfilling the primary objects of this Act, which are – 

 (a) to give effect to and regulate the fundamental rights conferred by section 27 of the Constitution; 

 (b) to give effect to obligations incurred by the Republic as a member state of the International Labour 
Organisation; 

 (c) to provide a framework within which employees and their trade unions, employers and employers’ 
organisations can – 

 (i) collectively bargain to determine wages, terms and conditions of employment and other matters of 
mutual interest; and 

 (ii) formulate industrial policy; and 

 (d) to promote – 

 (i) orderly collective bargaining; 

 (ii) collective bargaining at sectoral level; 
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 (iii) employee participation in decision-making in the workplace; and 

 (iv) the effective resolution of labour disputes. 

Exclusion from application of this Act 

2. This Act does not apply to members of – 

 (a) the National Defence Force; 

 (b) the National Intelligence Agency; and 

 (c) the South African Secret Service. 

Interpretation of this Act 

3. Any person applying this Act must interpret its provisions – 

 (a) to give effect to its primary objects; 

 (b) in compliance with the Constitution; and 

 (c) in compliance with the public international law obligations of the Republic. 

Chapter II 
FREEDOM OF ASSOCIATION AND GENERAL PROTECTIONS 

Employees’ right to freedom of association 

4. (1) Every employee has the right – 

 (a) to participate in forming a trade union or federation of trade unions; and 

 (b) to join a trade union, subject to its constitution. 

 (2) Every member of a trade union has the right, subject to the constitution of that trade union – 

 (a) to participate in its lawful activities; 

 (b) to participate in the election of any of its office-bearers, officials or trade union representatives; and 

 (c) to stand for election and be eligible for appointment as an office-bearer or official and, if elected or 
appointed, to hold office; and 

 (d) to stand for election and be eligible for appointment as a trade union representative and, if elected 
or appointed, to carry out the functions of a trade union representative in terms of this Act or any 
collective agreement. 

 (3) Every member of a trade union that is a member of a federation of trade unions has the right, subject to 
the constitution of that federation – 

 (a) to participate in its lawful activities; 

 (b) to participate in the election of any of its office-bearers or officials; and 

 (c) to stand for election and be eligible for appointment as an office-bearer or official and, if elected or 
appointed, to hold office. 

Protection of employees and persons seeking employment 

5. (1) No person may discriminate against an employee for exercising any right conferred by this Act. 

 (2) Without limiting the general protection conferred by subsection (1), no person may do, or threaten to do, 
any of the following – 

 (a) require an employee or a person seeking employment – 

 (i) not to be a member of a trade union or workplace forum; 

 (ii) not to become a member of a trade union or workplace forum; or 

 (iii) to give up membership of a trade union or workplace forum; 

 (b) prevent an employee or a person seeking employment from exercising any right conferred by this 
Act or from participating in any proceedings in terms of this Act; or 

 (c) prejudice an employee or a person seeking employment because of past, present or anticipated – 

 (i) membership of a trade union or workplace forum; 

 (ii) participation in forming a trade union or federation of trade unions or establishing a work-
place forum; 

 (iii) participation in the lawful activities of a trade union, federation of trade unions or workplace 
forum; 

 (iv) failure or refusal to do something that an employer may not lawfully permit or require an 
employee to do; 

 (v) disclosure of information that the employee is lawfully entitled or required to give to another 
person; 

 (vi) exercise of any right conferred by this Act; or 

 (vii) participation in any proceedings in terms of this Act. 

 (3) No person may advantage, or promise to advantage, an employee or a person seeking employment in 
exchange for that person not exercising any right conferred by this Act or not participating in any pro-
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ceedings in terms of this Act. However, nothing in this section precludes the parties to a dispute from 
concluding an agreement to settle that dispute. 

 (4) A provision in any contract, whether entered into before or after the commencement of this Act, that 
directly or indirectly contradicts or limits any provision of section 4, or this section is invalid, unless the 
contractual provision is permitted by this Act. 

Employers’ right to freedom of association 

6. (1) Every employer has the right – 

 (a) to participate in forming an employers’ organisation or a federation of employers’ organisations; 
and 

 (b) to join an employers’ organisation, subject to its constitution. 

 (2) Every member of an employers’ organisation has the right, subject to the constitution of that employers’ 
organisation – 

 (a) to participate in its lawful activities; 

 (b) to participate in the election of any of its office-bearers or officials; and 

 (c) if – 

 (i) a natural person, to stand for election and be eligible for appointment as an office-bearer or 
official and, if elected or appointed, to hold office; or 

 (ii) a juristic person, to have a representative stand for election, and be eligible for appointment, 
as an office-bearer or official and, if elected or appointed, to hold office. 

 (3) Every member of an employers’ organisation that is a member of a federation of employers’ organisa-
tions has the right, subject to the constitution of that federation – 

 (a) to participate in its lawful activities; 

 (b) to participate in the election of any of its office-bearers or officials; and 

 (c) if – 

 (i) a natural person, to stand for election and be eligible for appointment as an office-bearer or 
official and, if elected or appointed, to hold office; 

 (ii) a juristic person, to have a representative stand for election, and be eligible for appointment, 
as an office-bearer or official and, if elected or appointed, to hold office. 

Protection of employers’ rights 

7. (1) No person may discriminate against an employer for exercising any right conferred by this Act. 

 (2) Without limiting the general protection conferred by subsection (1), no person may do, or threaten to do, 
any of the following – 

 (a) require an employer – 

 (i) not to be a member of an employers’ organisation; 

 (ii) not to become a member of an employers’ organisation; or 

 (iii) to give up membership of an employers’ organisation; 

 (b) prevent an employer from exercising any right conferred by this Act or from participating in any 
proceedings in terms of this Act; or 

 (c) prejudice an employer because of past, present or anticipated – 

 (i) membership of an employers’ organisation; 

 (ii) participation in forming an employers’ organisation or a federation of employers’ organisa-
tions; 

 (iii) participation in the lawful activities of an employers’ organisation or a federation of employ-
ers’ organisations; 

 (iv) disclosure of information that the employer is lawfully entitled or required to give to another 
person; 

 (v) exercise of any right conferred by this Act; or 

 (vi) participation in any proceedings in terms of this Act. 

 (3) No person may advantage, or promise to advantage, an employer in exchange for that employer not 
exercising any right conferred by this Act or not participating in any proceedings in terms of this Act. 
However, nothing in this section precludes the parties to a dispute from concluding an agreement to set-
tle that dispute. 

 (4) A provision in any contract, whether entered into before or after the commencement of this Act, that 
directly or indirectly contradicts or limits any provision of section 6, or this section, is invalid, unless the 
contractual provision is permitted by this Act. 

Rights of trade unions and employers’ organisations 

8. Every trade union and every employers’ organisation has the right – 

 (a) subject to the provisions of Chapter VI – 

 (i) to determine its own constitution and rules; and 
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 (ii) to hold elections for its office-bearers, officials and representatives; 

 (b) to plan and organise its administration and lawful activities; 

 (c) to participate in forming a federation of trade unions or a federation of employers’ organisations; 

 (d) to join a federation of trade unions or a federation of employers’ organisations, subject to its constitution, 
and to participate in its lawful activities; and 

 (e) to affiliate with, and participate in the affairs of, any international workers’ organisation or international 
employers’ organisation or the International Labour Organisation, and contribute to, or receive financial 
assistance from, those organisations. 

Procedure for disputes 

9. (1) If there is a dispute about the interpretation or application of any provision of this Chapter, any party to 
the dispute may refer the dispute in writing to – 

 (a) a council, if the parties to the dispute fall within the registered scope of that council; or 

 (b) the Commission, if no council has jurisdiction. 

 (2) The party who refers the dispute must satisfy the council or the Commission that a copy of the referral 
has been served on all the other parties to the dispute. 

 (3) The council or the Commission must attempt to resolve the dispute through conciliation. 

 (4) If the dispute remains unresolved, any party to the dispute may refer it to the Labour Court for adjudica-
tion. 

Burden of proof 

10. In any proceedings – 

 (a) a party who alleges that a right or protection conferred by this Chapter has been infringed must prove the 
facts of the conduct; and 

 (b) the party who engaged in that conduct must then prove that the conduct did not infringe any provision of 
this Chapter. 

Chapter III 
COLLECTIVE BARGAINING 

Part A –Organisational Rights 

Trade union representativeness 

11. In this Part, unless otherwise stated, “representative trade union” means a registered trade union, or 
two or more registered trade unions acting jointly, that are sufficiently representative of the employees 
employed by an employer in a workplace. 

Trade union access to workplace 

12. (1) Any office-bearer or official of a representative trade union is entitled to enter the employer’s premises in 
order to recruit members or communicate with members, or otherwise serve their interests. 

 (2) A representative trade union is entitled to hold meetings with employees outside their working hours at 
the employer’s premises. 

 (3) The members of a representative trade union are entitled to vote at the employer’s premises in any 
election or ballot contemplated by that trade union’s constitution. 

 (4) The rights conferred by this section are subject to any conditions as to time and place that are reasona-
ble and necessary to safeguard life or property or to prevent the undue disruption of work. 

Deduction of trade union subscriptions or levies 

13. (1) Any employee who is a member of a representative trade union may authorise the employer in writing to 
deduct subscriptions or levies payable to that trade union from the employee’s wages. 

 (2) An employer who receives an authorisation in terms of subsection (1) must begin making the authorised 
deduction as soon as possible and must remit the amount deducted to the representative trade union by 
not later than the 15th day of the month first following the date each deduction was made. 

 (3) An employee may revoke an authorisation given in terms of subsection (1) by giving the employer and 
the representative trade union one month’s written notice or, if the employee works in the public service, 
three months’ written notice. 

 (4) An employer who receives a notice in terms of subsection (3) must continue to make the authorised 
deduction until the notice period has expired and then must stop making the deduction. 

 (5) With each monthly remittance, the employer must give the representative trade union – 

 (a) a list of the names of every member from whose wages the employer has made the deductions 
that are included in the remittance; 

 (b) details of the amounts deducted and remitted and the period to which the deductions relate; and 

 (c) a copy of every notice of revocation in terms of subsection (3). 
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Trade union representatives 

14. (1) In this section, “representative trade union” means a registered trade union, or two or more registered 
trade unions acting jointly, that have as members the majority of the employees employed by an em-
ployer in a workplace. 

 (2) In any workplace in which at least 10 members of a representative trade union are employed, those 
members are entitled to elect from among themselves – 

 (a) if there are 10 members of the trade union employed in the workplace, one trade union representa-
tive; 

 (b) if there are more than 10 members of the trade union employed in the work place, two trade union 
representatives; 

 (c) if there are more than 50 members of the trade union employed in the workplace, two trade union 
representatives for the first 50 members, plus a further one trade union representative for every 
additional 50 members up to a maximum of seven trade union representatives; 

 (d) if there are more than 300 members of the trade union employed in the workplace, seven trade 
union representatives for the first 300 members, plus one additional trade union representative for 
every 100 additional members up to a maximum of 10 trade union representatives; 

 (e) if there are more than 600 members of the trade union employed in the workplace, 10 trade union 
representatives for the first 600 members, plus one additional trade union representative for every 
200 additional members up to a maximum of 12 trade union representatives; and 

 (f) if there are more than 1 000 members of the trade union employed in the workplace, 12 trade union 
representatives for the first 1 000 members, plus one additional trade union representative for eve-
ry 500 additional members up to a maximum of 20 trade union representatives. 

 (3) The constitution of the representative trade union governs the nomination, election, terms of office and 
removal from office of a trade union representative. 

 (4) A trade union representative has the right to perform the following functions – 

 (a) at the request of an employee in the workplace, to assist and represent the employee in grievance 
and disciplinary proceedings; 

 (b) to monitor the employer’s compliance with the workplace-related provisions of this Act, any law 
regulating terms and conditions of employment and any collective agreement binding on the em-
ployer; 

 (c) to report any alleged contravention of the workplace-related provisions of this Act, any law regulat-
ing terms and conditions of employment and any collective agreement binding on the employer to – 

 (i) the employer; 

 (ii) the representative trade union; and 

 (iii) any responsible authority or agency; and 

 (d) to perform any other function agreed to between the representative trade union and the employer. 

 (5) Subject to reasonable conditions, a trade union representative is entitled to take reasonable time off with 
pay during working hours – 

 (a) to perform the functions of a trade union representative; and 

 (b) to be trained in any subject relevant to the performance of the functions of a trade union repre-
sentative. 

Leave for trade union activities 

15. (1) An employee who is an office-bearer of a representative trade union, or of a federation of trade unions to 
which the representative trade union is affiliated, is entitled to take reasonable leave during working 
hours for the purpose of performing the functions of that office. 

 (2) The representative trade union and the employer may agree to the number of days of leave, the number 
of days of paid leave and the conditions attached to any leave. 

 (3) An arbitration award in terms of section 21 (7) regulating any of the matters referred to in subsection (2) 
remains in force for 12 months from the date of the award. 

Disclosure of information 

16. (1) For the purposes of this section, “representative trade union” means a registered trade union, or two or 
more registered trade unions acting jointly, that have as members the majority of the employees em-
ployed by an employer in a workplace. 

 (2) Subject to subsection (5), an employer must disclose to a trade union representative all relevant infor-
mation that will allow the trade union representative to perform effectively the functions referred to in sec-
tion 14 (4). 

 (3) Subject to subsection (5), whenever an employer is consulting or bargaining with a representative trade 
union, the employer must disclose to the representative trade union all relevant information that will allow 
the representative trade union to engage effectively in consultation or collective bargaining. 

 (4) The employer must notify the trade union representative or the representative trade union in writing if 
any information disclosed in terms of subsection (2) or (3) is confidential. 

 (5) An employer is not required to disclose information – 

 (a) that is legally privileged; 
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 (b) that the employer cannot disclose without contravening a prohibition imposed on the employer by 
any law or order of any court; 

 (c) that is confidential and, if disclosed, may cause substantial harm to an employee or the employer; 
or 

 (d) that is private personal information relating to an employee, unless that employee consents to the 
disclosure of that information. 

 (6) If there is a dispute about what information is required to be disclosed in terms of this section, any party 
to the dispute may refer the dispute in writing to the Commission. 

 (7) The party who refers the dispute to the Commission must satisfy it that a copy of the referral has been 
served on all the other parties to the dispute. 

 (8) The Commission must attempt to resolve the dispute through conciliation. 

 (9) If the dispute remains unresolved, any party to the dispute may request that the dispute be resolved 
through arbitration. 

 (10) In any dispute about the disclosure of information contemplated in subsection (6), the commissioner 
must first decide whether or not the information is relevant. 

 (11) If the commissioner decides that the information is relevant and if it is information contemplated in 
subsection (5) (c) or (d), the commissioner must balance the harm that the disclosure is likely to cause to 
an employee or employer against the harm that the failure to disclose the information is likely to cause to 
the ability of a trade union representative to perform effectively the functions referred to in section 14 (4) 
or the ability of a representative trade union to engage effectively in consultation or collective bargaining. 

 (12) If the commissioner decides that the balance of harm favours the disclosure of the information, the 
commissioner may order the disclosure of the information on terms designed to limit the harm likely to be 
caused to the employee or employer. 

 (13) When making an order in terms of subsection (12), the commissioner must take into account any breach 
of confidentiality in respect of information disclosed in terms of this section at that workplace and may re-
fuse to order the disclosure of the information or any other confidential information which might otherwise 
be disclosed for a period specified in the arbitration award. 

 (14) In any dispute about an alleged breach of confidentiality, the commissioner may order that the right to 
disclosure of information in that workplace be withdrawn for a period specified in the arbitration award. 

Restricted rights in the domestic sector 

17. (1) For the purposes of this section, “domestic sector” means the employment of employees engaged in 
domestic work in their employers’ homes or on the property on which the home is situated. 

 (2) The rights conferred on representative trade unions by this Part in so far as they apply to the domestic 
sector are subject to the following limitations – 

 (a) the right of access to the premises of the employer conferred by section 12 on an office-bearer or 
official of a representative trade union does not include the right to enter the home of the employer, 
unless the employer agrees; and 

 (b) the right to the disclosure of information conferred by section 16 does not apply in the domestic 
sector. 

Right to establish thresholds of representativeness 

18. (1) An employer and a registered trade union whose members are a majority of the employees employed by 
that employer in a workplace, or the parties to a bargaining council, may conclude a collective agree-
ment establishing a threshold of representativeness required in respect of one or more of the organisa-
tional rights referred to in sections 12, 13 and 15. 

 (2) A collective agreement concluded in terms of subsection (1) is not binding unless the thresholds of 
representativeness in the collective agreement are applied equally to any registered trade union seeking 
any of the organisational rights referred to in that subsection. 

Certain organisational rights for trade union party to a council 

19. Registered trade unions that are parties to a council automatically have the rights contemplated in 
sections 12 and 13 in respect of all workplaces within the registered scope of the council regardless of 
their representativeness in any particular workplace. 

Organisational rights in collective agreements 

20. Nothing in this Part precludes the conclusion of a collective agreement that regulates organisational 
rights. 

Exercise of rights conferred by this Part 

21. (1) Any registered trade union may notify an employer in writing that it seeks to exercise one or more of the 
rights conferred by this Part in a workplace. 

 (2) The notice referred to in subsection (1) must be accompanied by a certified copy of the trade union’s 
certificate of registration and must specify – 

 (a) the workplace in respect of which the trade union seeks to exercise the rights; 
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 (b) the representativeness of the trade union in that workplace, and the facts relied upon to demon-
strate that it is a representative trade union; and 

 (c) the rights that the trade union seeks to exercise and the manner in which it seeks to exercise those 
rights. 

 (3) Within 30 days of receiving the notice, the employer must meet the registered trade union and endeav-
our to conclude a collective agreement as to the manner in which the trade union will exercise the rights 
in respect of that workplace. 

 (4) If a collective agreement is not concluded, either the registered trade union or the employer may refer 
the dispute in writing to the Commission. 

 (5) The party who refers the dispute to the Commission must satisfy it that a copy of the referral has been 
served on the other party to the dispute. 

 (6) The Commission must appoint a commissioner to attempt to resolve the dispute through conciliation. 

 (7) If the dispute remains unresolved, either party to the dispute may request that the dispute be resolved 
through arbitration. 

 (8) If the unresolved dispute is about whether or not the registered trade union is a representative trade 
union, the commissioner – 

 (a) must seek – 

 (i) to minimise the proliferation of trade union representation in a single workplace and, where 
possible, to encourage a system of a representative trade union in a workplace; and 

 (ii) to minimise the financial and administrative burden of requiring an employer to grant organi-
sational rights to more than one registered trade union; 

 (b) must consider – 

 (i) the nature of the workplace; 

 (ii) the nature of the one or more organisational rights that the registered trade union seeks to 
exercise; 

 (iii) the nature of the sector in which the workplace is situated; and 

 (iv) the organisational history at the workplace or any other workplace of the employer; and 

 (c) may withdraw any of the organisational rights conferred by this Part and which are exercised by 
any other registered trade union in respect of that workplace, if that other trade union has ceased 
to be a representative trade union. 

 (9) In order to determine the membership or support of the registered trade union, the commissioner may – 

 (a) make any necessary inquiries; 

 (b) where appropriate, conduct a ballot of the relevant employees; and 

 (c) take into account any other relevant information. 

 (10) The employer must co-operate with the commissioner when the commissioner acts in terms of subsec-
tion (9), and must make available to the commissioner any information and facilities that are reasonably 
necessary for the purposes of that subsection. 

 (11) An employer who alleges that a trade union is no longer a representative trade union may apply to the 
Commission to withdraw any of the organisational rights conferred by this Part, in which case the provi-
sions of subsections (5) to (10) apply, read with the changes required by the context. 

Disputes about organisational rights 

22. (1) Any party to a dispute about the interpretation or application of any provision of this Part, other than a 
dispute contemplated in section 21, may refer the dispute in writing to the Commission. 

 (2) The party who refers a dispute to the Commission must satisfy it that a copy of the referral has been 
served on all the other parties to the dispute. 

 (3) The Commission must attempt to resolve the dispute through conciliation. 

 (4) If the dispute remains unresolved, any party to the dispute may request that the dispute be resolved 
through arbitration as soon as may be practicable. 

Chapter IV 
STRIKES AND LOCK-OUTS 

Right to strike and recourse to lock-out 

64. (1) Every employee has the right to strike and every employer has recourse to lock-out if– 

 (a) the issue in dispute has been referred to a council or to the Commission as required by this Act, 
and – 

 (i) a certificate stating that the dispute remains unresolved has been issued; or 

 (ii) a period of 30 days, or any extension of that period agreed to between the parties to the 
dispute, has elapsed since the referral was received by the council or the Commission; and af-
ter that – 

 (b) in the case of a proposed strike, at least 48 hours’ notice of the commencement of the strike, in 
writing, has been given to the employer, unless – 
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 (i) the issue in dispute relates to a collective agreement to be concluded in a council, in which 
case, notice must have been given to that council; or 

 (ii) the employer is a member of an employers’ organisation that is a party to the dispute, in 
which case, notice must have been given to that employers’ organisation; or 

 (c) in the case of a proposed lock-out, at least 48 hours’ notice of the commencement of the lock-out, 
in writing, has been given to any trade union that is a party to the dispute, or, if there is no such 
trade union, to the employees, unless the issue in dispute relates to a collective agreement to be 
concluded in a council, in which case, notice must have been given to that council; or 

 (d) in the case of a proposed strike or lock-out where the State is the employer, at least seven days’ 
notice of the commencement of the strike or lock-out has been given to the parties contemplated in 
paragraphs (b) and (c). 

 (2) If the issue in dispute concerns a refusal to bargain, an advisory award must have been made in terms of 
section 135 (3) (c) before notice is given in terms of subsection (1) (b) or (c). A refusal to bargain in-
cludes – 

 (a) a refusal – 

 (i) to recognise a trade union as a collective bargaining agent; or 

 (ii) to agree to establish a bargaining council; 

 (b) a withdrawal of recognition of a collective bargaining agent; 

 (c) a resignation of a party from a bargaining council; 

 (d) a dispute about – 

 (i) appropriate bargaining units; 

 (ii) appropriate bargaining levels; or 

 (iii) bargaining subjects. 

 (3) The requirements of subsection (1) do not apply to a strike or a lock-out if– 

 (a) the parties to the dispute are members of a council, and the dispute has been dealt with by that 
council in accordance with its constitution; 

 (b) the strike or lock-out conforms with the procedures in a collective agreement; 

 (c) the employees strike in response to a lock-out by their employer that does not comply with the 
provisions of this Chapter; 

 (d) the employer locks out its employees in response to their taking part in a strike that does not 
conform with the provisions of this Chapter; or 

 (e) the employer fails to comply with the requirements of subsections (4) and (5). 

 (4) Any employee who or any trade union that refers a dispute about a unilateral change to terms and 
conditions of employment to a council or the Commission in terms of subsection (1) (a) may, in the refer-
ral, and for the period referred to in subsection (1) (a) – 

 (a) require the employer not to implement unilaterally the change to terms and conditions of employ-
ment; or 

 (b) if the employer has already implemented the change unilaterally, require the employer to restore 
the terms and conditions of employment that applied before the change. 

 (5) The employer must comply with a requirement in terms of subsection (4) within 48 hours of service of the 
referral on the employer. 

Limitations on right to strike or recourse to lock-out 

65. (1) No person may take part in a strike or a lock-out or in any conduct in contemplation or furtherance of a 
strike or a lock-out if– 

 (a) that person is bound by a collective agreement that prohibits a strike or lock-out in respect of the 
issue in dispute; 

 (b) that person is bound by an agreement that requires the issue in dispute to be referred to arbitration; 

 (c) the issue in dispute is one that a party has the right to refer to arbitration or to the Labour Court in 
terms of this Act; 

 (d) that person is engaged in – 

 (i) an essential service; or 

 (ii) a maintenance service. 

 (2) (a) Despite section 65 (1) (c), a person may take part in a strike or a lock-out or in any conduct in 
contemplation or in furtherance of a strike or lock-out if the issue in dispute is about any matter 
dealt with in sections 12 to 15. 

 (b) If the registered trade union has given notice of the proposed strike in terms of section 64 (1) in 
respect of an issue in dispute referred to in paragraph (a), it may not exercise the right to refer the 
dispute to arbitration in terms of section 21 for a period of 12 months from the date of the notice. 

 (3) Subject to a collective agreement, no person may take part in a strike or a lock-out or in any conduct in 
contemplation or furtherance of a strike or lock-out – 

 (a) if that person is bound by – 

 (i) any arbitration award or collective agreement that regulates the issue in dispute; or 
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 (ii) any determination made in terms of section 44 by the Minister that regulates the issue in 
dispute; or 

 (b) any determination made in terms of the Wage Act and that regulates the issue in dispute, during 
the first year of that determination. 

Secondary strikes 

66. (1) In this section “secondary strike” means a strike, or conduct in contemplation or furtherance of a strike, 
that is in support of a strike by other employees against their employer, but does not include a strike in 
pursuit of a demand that has been referred to a council if the striking employees, employed within the 
registered scope of that council, have a material interest in that demand. 

[Sub-s. (1) substituted by s. 19 of Act No. 42 of 1996.] 

 (2) No person may take part in a secondary strike unless – 

 (a) the strike that is to be supported complies with the provisions of sections 64 and 65; 

 (b) the employer of the employees taking part in the secondary strike or, where appropriate, the 
employers’ organisation of which that employer is a member, has received written notice of the 
proposed secondary strike at least seven days prior to its commencement; and 

 (c) the nature and extent of the secondary strike is reasonable in relation to the possible direct or 
indirect effect that the secondary strike may have on the business of the primary employer. 

 (3) Subject to section 68 (2) and (3), a secondary employer may apply to the Labour Court for an interdict to 
prohibit or limit a secondary strike that contravenes subsection (2). 

 (4) Any person who is a party to proceedings in terms of subsection (3), or the Labour Court, may request 
the Commission to conduct an urgent investigation to assist the Court to determine whether the require-
ments of subsection (2) (c) have been met. 

 (5) On receipt of a request made in terms of subsection (4), the Commission must appoint a suitably 
qualified person to conduct the investigation, and then submit, as soon as possible, a report to the La-
bour Court. 

 (6) The Labour Court must take account of the Commission’s report in terms of subsection (5) before 
making an order. 

Strike or lock-out in compliance with this Act 

67. (1) In this Chapter, “protected strike” means a strike that complies with the provisions of this Chapter and 
“protected lock-out” means a lock-out that complies with the provisions of this Chapter. 

 (2) A person does not commit a delict or a breach of contract by taking part in – 

 (a) a protected strike or a protected lock-out; or 

 (b) any conduct in contemplation or in furtherance of a protected strike or a protected lock-out. 

 (3) Despite subsection (2), an employer is not obliged to remunerate an employee for services that the 
employee does not render during a protected strike or a protected lock-out, however – 

 (a) if the employee’s remuneration includes payment in kind in respect of accommodation, the provi-
sion of food and other basic amenities of life, the employer, at the request of the employee, must 
not discontinue the payment in kind during the strike or lock-out; and 

 (b) after the end of the strike or lock-out, the employer may recover the monetary value of the payment 
in kind made at the request of the employee during the strike or lock-out from the employee by way 
of civil proceedings instituted in the Labour Court. 

 (4) An employer may not dismiss an employee for participating in a protected strike or for any conduct in 
contemplation or in furtherance of a protected strike. 

 (5) Subsection (4) does not preclude an employer from fairly dismissing an employee in accordance with the 
provisions of Chapter VIII for a reason related to the employee’s conduct during the strike, or for a rea-
son based on the employer’s operational requirements. 

 (6) Civil legal proceedings may not be instituted against any person for – 

 (a) participating in a protected strike or a protected lock-out; or 

 (b) any conduct in contemplation or in furtherance of a protected strike or a protected lock-out. 

 (7) The failure by a registered trade union or a registered employers’ organisation to comply with a provision 
in its constitution requiring it to conduct a ballot of those of its members in respect of whom it intends to 
call a strike or lock-out may not give rise to, or constitute a ground for, any litigation that will affect the le-
gality of, and the protection conferred by this section on, the strike or lock-out. 

 (8) The provisions of subsections (2) and (6) do not apply to any act in contemplation or in furtherance of a 
strike or a lock-out, if that act is an offence. 

 (9) Any act in contemplation or in furtherance of a protected strike or a protected lock-out that is a contra-
vention of the Basic Conditions of Employment Act or the Wage Act does not constitute an offence. 

Strike or lock-out not in compliance with this Act 

68. (1) In the case of any strike or lock-out, or any conduct in contemplation or in furtherance of a strike or lock-
out, that does not comply with the provisions of this Chapter, the Labour Court has exclusive jurisdic-
tion – 

 (a) to grant an interdict or order to restrain – 
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 (i) any person from participating in a strike or any conduct in contemplation or in furtherance of 
a strike; or 

 (ii) any person from participating in a lock-out or any conduct in contemplation or in furtherance 
of a lock-out; 

 (b) to order the payment of just and equitable compensation for any loss attributable to the strike or 
lock-out, or conduct, having regard to – 

 (i) whether – 

 (aa) attempts were made to comply with the provisions of this Chapter and the extent of 
those attempts; 

 (bb) the strike or lock-out or conduct was premeditated; 

 (cc) the strike or lock-out or conduct was in response to unjustified conduct by another 
party to the dispute; and 

 (dd) there was compliance with an order granted in terms of paragraph (a); 

 (ii) the interests of orderly collective bargaining; 

 (iii) the duration of the strike or lock-out or conduct; and 

 (iv) the financial position of the employer, trade union or employees respectively. 

[Para. (b) substituted by s. 17 of Act No. 12 of 2002.] 

 (2) The Labour Court may not grant any order in terms of subsection (1) (a) unless 48 hours’ notice of the 
application has been given to the respondent: However, the Court may permit a shorter period of notice 
if– 

 (a) the applicant has given written notice to the respondent of the applicant’s intention to apply for the 
granting of an order; 

 (b) the respondent has been given a reasonable opportunity to be heard before a decision concerning 
that application is taken; and 

 (c) the applicant has shown good cause why a period shorter than 48 hours should be permitted. 

 (3) Despite subsection (2), if written notice of the commencement of the proposed strike or lock-out was 
given to the applicant at least 10 days before the commencement of the proposed strike or lock-out, the 
applicant must give at least five days’ notice to the respondent of an application for an order in terms of 
subsection (1) (a). 

 (4) Subsections (2) and (3) do not apply to an employer or an employee engaged in an essential service or 
a maintenance service. 

 (5) Participation in a strike that does not comply with the provisions of this Chapter, or conduct in contempla-
tion or in furtherance of that strike, may constitute a fair reason for dismissal. In determining whether or 
not the dismissal is fair, the Code of Good Practice: Dismissal in Schedule 8 must be taken into account. 

Picketing 

69. (1) A registered trade union may authorise a picket by its members and supporters for the purposes of 
peacefully demonstrating – 

 (a) in support of any protected strike; or 

 (b) in opposition to any lock-out. 

 (2) Despite any law regulating the right of assembly, a picket authorised in terms of subsection (1) may be 
held – 

 (a) in any place to which the public has access but outside the premises of an employer; or 

 (b) with the permission of the employer, inside the employer’s premises. 

[Sub-s. (2) amended by s. 20 of Act No. 42 of 1996.] 

 (3) The permission referred to in subsection (2) (b) may not be unreasonably withheld. 

 (4) If requested to do so by the registered trade union or the employer, the Commission must attempt to 
secure an agreement between the parties to the dispute on rules that should apply to any picket in rela-
tion to that strike or lock-out. 

 (5) If there is no agreement, the Commission must establish picketing rules, and in doing so must take 
account of– 

 (a) the particular circumstances of the workplace or other premises where it is intended that the right to 
picket is to be exercised; and 

 (b) any relevant code of good practice. 

 (6) The rules established by the Commission may provide for picketing by employees on their employer’s 
premises if the commission is satisfied that the employer’s permission has been unreasonably withheld. 

 (7) The provisions of section 67, read with the changes required by the context, apply to the call for, organi-
sation of, or participation in a picket that complies with the provisions of this section. 

 (8) Any party to a dispute about any of the following issues may refer the dispute in writing to the Commis-
sion – 

 (a) an allegation that the effective use of the right to picket is being undermined; 

 (b) an alleged material contravention of subsection (1) or (2); 
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 (c) an alleged material breach of an agreement concluded in terms of subsection (4); or 

 (d) an alleged material breach of a rule established in terms of subsection (5). 

 (9) The party who refers the dispute to the Commission must satisfy it that a copy of the referral has been 
served on all the other parties to the dispute. 

 (10) The Commission must attempt to resolve the dispute through conciliation. 

 (11) If the dispute remains unresolved, any party to the dispute may refer it to the Labour Court for adjudica-
tion. 

Chapter VIII 
UNFAIR DISMISSAL AND UNFAIR LABOUR PRACTICE 

[Heading substituted by s. 39 of Act No. 12 of 2002.] 

Right not to be unfairly dismissed or subjected to unfair labour practice 

185. Every employee has the right not to be – 

 (a) unfairly dismissed; and 

 (b) subjected to unfair labour practice. 

[S. 185 substituted by s. 40 of Act No. 12 of 2002.] 

Meaning of dismissal and unfair labour practice 

186. (1) “Dismissal” means that – 

 (a) an employer has terminated a contract of employment with or without notice; 

 (b) an employee reasonably expected the employer to renew a fixed term contract of employment on 
the same or similar terms but the employer offered to renew it on less favourable terms, or did not 
renew it; 

 (c) an employer refused to allow an employee to resume work after she – 

 (i) took maternity leave in terms of any law, collective agreement or her contract of employ-
ment; or 

 (ii) . . . . . . 

[Sub-para. (ii) deleted by s. 95 (4) of Act No. 75 of 1997.] 

 (d) an employer who dismissed a number of employees for the same or similar reasons has offered to 
re-employ one or more of them but has refused to re-employ another; or 

 (e) an employee terminated a contract of employment with or without notice because the employer 
made continued employment intolerable for the employee. 

 (f) an employee terminated a contract of employment with or without notice because the new employ-
er, after a transfer in terms of section 197 or section 197A, provided the employee with conditions 
or circumstances at work that are substantially less favourable to the employee than those provid-
ed by the old employer. 

[Para. (f) added by s. 41 (b) of Act No. 12 of 2002.] 

 (2) “Unfair labour practice” means any unfair act or omission that arises between an employer and an 
employee involving – 

 (a) unfair conduct by the employer relating to the promotion, demotion, probation (excluding disputes 
about dismissals for a reason relating to probation) or training of an employee or relating to the 
provision of benefits to an employee; 

 (b) the unfair suspension of an employee or any other unfair disciplinary action short of dismissal in 
respect of an employee; 

 (c) a failure or refusal by an employer to reinstate or re-employ a former employee in terms of any 
agreement; and 

 (d) an occupational detriment, other than dismissal, in contravention of the Protected Disclosures Act, 
2000 (Act No. 26 of 2000), on account of the employee having made a protected disclosure defined 
in that Act. 

[S. 186 amended by s. 41 (a) of Act No. 12 of 2002. Sub-s. (2) added by s. 41 (c) of Act No. 12 of 2002.] 

Automatically unfair dismissals 

187. (1) A dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to section 5 
or, if the reason for the dismissal is – 

 (a) that the employee participated in or supported, or indicated an intention to participate in or support, 
a strike or protest action that complies with the provisions of Chapter IV; 

 (b) that the employee refused, or indicated an intention to refuse, to do any work normally done by an 
employee who at the time was taking part in a strike that complies with the provisions of Chapter IV 
or was locked out, unless that work is necessary to prevent an actual danger to life, personal safety 
or health; 
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 (c) to compel the employee to accept a demand in respect of any matter of mutual interest between 
the employer and employee; 

 (d) that the employee took action, or indicated an intention to take action, against the employer by – 

 (i) exercising any right conferred by this Act; or 

 (ii) participating in any proceedings in terms of this Act; 

 (e) the employee’s pregnancy, intended pregnancy, or any reason related to her pregnancy; 

 (f) that the employer unfairly discriminated against an employee, directly or indirectly, on any arbitrary 
ground, including, but not limited to race, gender, sex, ethnic or social origin, colour, sexual orienta-
tion, age, disability, religion, conscience, belief, political opinion, culture, language, marital status or 
family responsibility; 

 (g) a transfer, or a reason related to a transfer, contemplated in section 197 or 197A; or 

[Para. (g) added by s. 42 of Act No. 12 of 2002.] 

 (h) a contravention of the Protected Disclosures Act, 2000, by the employer, on account of an employ-
ee having made a protected disclosure defined in that Act. 

[Para. (h) added by s. 42 of Act No. 12 of 2002.] 

 (2) Despite subsection (1) (f) – 

 (a) a dismissal may be fair if the reason for dismissal is based on an inherent requirement of the 
particular job; 

 (b) a dismissal based on age is fair if the employee has reached the normal or agreed retirement age 
for persons employed in that capacity. 

Other unfair dismissals 

188. (1) A dismissal that is not automatically unfair, is unfair if the employer fails to prove – 

 (a) that the reason for dismissal is a fair reason – 

 (i) related to the employee’s conduct or capacity; or 

 (ii) based on the employer’s operational requirements; and 

 (b) that the dismissal was effected in accordance with a fair procedure. 

 (2) Any person considering whether or not the reason for dismissal is a fair reason or whether or not the 
dismissal was effected in accordance with a fair procedure must take into account any relevant code of 
good practice issued in terms of this Act. 

Agreement for pre-dismissal arbitration 

188A. (1) An employer may, with the consent of the employee, request a council, an accredited agency or the 
Commission to conduct an arbitration into allegations about the conduct or capacity of that employee. 

 (2) The request must be in the prescribed form. 

 (3) The council, accredited agency or the Commission must appoint an arbitrator on receipt of– 

 (a) payment by the employer of the prescribed fee; and 

 (b) the employee’s written consent to the inquiry. 

 (4) (a)An employee may only consent to a pre-dismissal arbitration after the employee has been advised of 
the allegation referred to in subsection (1) and in respect of a specific arbitration. 

 (b) Despite subparagraph (a), an employee earning more than the amount determined by the Minister 
in terms of section 6 (3) of the Basic Conditions of Employment Act, may consent to the holding of 
a pre-dismissal arbitration in a contract of employment. 

 (5) In any arbitration in terms of this section a party to the dispute may appear in person or be represented 
only by – 

 (a) a co-employee; 

 (b) a director or employee, if the party is a juristic person; 

 (c) any member, office bearer or official of that party’s registered trade union or registered employers’ 
organisation; or 

 (d) a legal practitioner, on agreement between the parties. 

 (6) Section 138, read with the changes required by the context, applies to any arbitration in terms of this 
section. 

 (7) An arbitrator appointed in terms of this section has all the powers conferred on a commissioner by 
section 142 (1) (a) to (e), (2) and (7) to (9), read with the changes required by the context, and any refer-
ence in that section to the director for the purpose of this section, must be read as a reference to – 

 (a) the secretary of the council, if the arbitration is held under the auspices of the council; 

 (b) the director of the accredited agency, if the arbitration is held under the auspices of an accredited 
agency. 

 (8) The provisions of sections 143 to 146 apply to any award made by an arbitrator in terms of this section. 

 (9) An arbitrator conducting an arbitration in terms of this section must, in the light of the evidence presented 
and by reference to the criteria of fairness in the Act, direct what action, if any, should be taken against 
the employee. 
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 (10) (a)A private agency may only conduct an arbitration in terms of this section if it is accredited for this 
purpose by the Commission. 

 (b) A council may only conduct an arbitration in terms of this section in respect of which the employer 
or the employee is not a party to the council, if the council has been accredited for this purpose by 
the Commission. 

[S. 188A inserted by s. 43 of Act No. 12 of 2002.] 

Dismissals based on operational requirements 

189. (1) When an employer contemplates dismissing one or more employees for reasons based on the employ-
er’s operational requirements, the employer must consult – 

 (a) any person whom the employer is required to consult in terms of a collective agreement; 

 (b) if there is no collective agreement that requires consultation – 

 (i) a workplace forum, if the employees likely to be affected by the proposed dismissals are 
employed in a workplace in respect of which there is a workplace forum; and 

 (ii) any registered trade union whose members are likely to be affected by the proposed dismis-
sals; 

 (c) if there is no workplace forum in the workplace in which the employees likely to be affected by the 
proposed dismissals are employed, any registered trade union whose members are likely to be af-
fected by the proposed dismissals; or 

 (d) if there is no such trade union, the employees likely to be affected by the proposed dismissals or 
their representatives nominated for that purpose. 

 (2) The employer and the other consulting parties must in the consultation envisaged by subsections (1) and 
(3) engage in a meaningful joint consensus-seeking process and attempt to reach consensus on – 

 (a) appropriate measures – 

 (i) to avoid the dismissals; 

 (ii) to minimise the number of dismissals; 

 (iii) to change the timing of the dismissals; and 

 (iv) to mitigate the adverse effects of the dismissals; 

 (b) the method for selecting the employees to be dismissed; and 

 (c) the severance pay for dismissed employees. 

 (3) The employer must issue a written notice inviting the other consulting party to consult with it and disclose 
in writing all relevant information, including, but not limited to – 

 (a) the reasons for the proposed dismissals; 

 (b) the alternatives that the employer considered before proposing the dismissals, and the reasons for 
rejecting each of those alternatives; 

 (c) the number of employees likely to be affected and the job categories in which they are employed; 

 (d) the proposed method for selecting which employees to dismiss; 

 (e) the time when, or the period during which, the dismissals are likely to take effect; 

 (f) the severance pay proposed; 

 (g) any assistance that the employer proposes to offer to the employees likely to be dismissed; 

 (h) the possibility of the future re-employment of the employees who are dismissed; 

 (i) the number of employees employed by the employer; and 

 (j) the number of employees that the employer has dismissed for reasons based on its operational 
requirements in the preceding 12 months. 

 (4) (a) The provisions of section 16 apply, read with the changes required by the context, to the disclosure 
of information in terms of subsection (3). 

 (b) In any dispute in which an arbitrator or the Labour Court is required to decide whether or not any 
information is relevant, the onus is on the employer to prove that any information that it has refused 
to disclose is not relevant for the purposes for which it is sought. 

 (5) The employer must allow the other consulting party an opportunity during consultation to make represen-
tations about any matter dealt with in subsections (2), (3) and (4) as well as any other matter relating to 
the proposed dismissals. 

 (6) (a) The employer must consider and respond to the representations made by the other consulting 
party and, if the employer does not agree with them, the employer must state the reasons for disa-
greeing. 

 (b) If any representation is made in writing the employer must respond in writing. 

 (7) The employer must select the employees to be dismissed according to selection criteria – 

 (a) that have been agreed to by the consulting parties; or 

 (b) if no criteria have been agreed, criteria that are fair and objective. 

[S. 189 substituted by s. 44 of Act No. 12 of 2002.] 
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Dismissals based on operational requirements by employers with more than 50 employees 

189A. (1) This section applies to employers employing more than 50 employees if– 

 (a) the employer contemplates dismissing by reason of the employer’s operational requirements, at 
least – 

 (i) 10 employees, if the employer employs up to 200 employees; 

 (ii) 20 employees, if the employer employs more than 200, but not more than 300, employees; 

 (iii) 30 employees, if the employer employs more than 300, but not more than 400, employees; 

 (iv) 40 employees, if the employer employs more than 400, but not more than 500, employees; 
or 

 (v) 50 employees, if the employer employs more than 500 employees; or 

 (b) the number of employees that the employer contemplates dismissing together with the number of 
employees that have been dismissed by reason of the employer’s operational requirements in the 
12 months prior to the employer issuing a notice in terms of section 189 (3), is equal to or exceeds 
the relevant number specified in paragraph (a). 

 (2) In respect of any dismissal covered by this section – 

 (a) an employer must give notice of termination of employment in accordance with the provisions of 
this section; 

 (b) despite section 65 (1) (c), an employee may participate in a strike and an employer may lock out in 
accordance with the provisions of this section; 

 (c) the consulting parties may agree to vary the time periods for facilitation or consultation. 

 (3) The Commission must appoint a facilitator in terms of any regulations made under subsection (6) to 
assist the parties engaged in consultations if– 

 (a) the employer has in its notice in terms of section 189 (3) requested facilitation; or 

 (b) consulting parties representing the majority of employees whom the employer contemplates 
dismissing have requested facilitation and have notified the Commission within 15 days of the no-
tice. 

 (4) This section does not prevent an agreement to appoint a facilitator in circumstances not contemplated in 
subsection (3). 

 (5) If a facilitator is appointed in terms of subsection (3) or (4) the facilitation must be conducted in terms of 
any regulations made by the Minister under subsection (6) for the conduct of such facilitations. 

 (6) The Minister, after consulting NEDLAC and the Commission, may make regulations relating to – 

 (a) the time period, and the variation of time periods, for facilitation; 

 (b) the powers and duties of facilitators; 

 (c) the circumstances in which the Commission may charge a fee for appointing a facilitator and the 
amount of the fee; and 

 (d) any other matter necessary for the conduct of facilitations. 

 (7) If a facilitator is appointed in terms of subsection (3) or (4), and 60 days have elapsed from the date on 
which notice was given in terms of section 189 (3) – 

 (a) the employer may give notice to terminate the contracts of employment in accordance with section 
37 (1) of the Basic Conditions of Employment Act; and 

 (b) a registered trade union or the employees who have received notice of termination may either – 

 (i) give notice of a strike in terms of section 64 (1) (b) or (d); or 

 (ii) refer a dispute concerning whether there is a fair reason for the dismissal to the Labour 
Court in terms of section 191 (11). 

 (8) If a facilitator is not appointed – 

 (a) a party may not refer a dispute to a council or the Commission unless a period of 30 days has 
lapsed from the date on which notice was given in terms of section 189 (3); and 

 (b) once the periods mentioned in section 64 (1) (a) have elapsed – 

 (i) the employer may give notice to terminate the contracts of employment in accordance with 
section 37 (1) of the Basic Conditions of Employment Act; and 

 (ii) a registered trade union or the employees who have received notice of termination may – 

 (aa) give notice of a strike in terms of section 64 (1) (b) or (d); or 

 (bb) refer a dispute concerning whether there is a fair reason for the dismissal to the Labour 
Court in terms of section 191 (11). 

 (9) Notice of the commencement of a strike may be given if the employer dismisses or gives notice of 
dismissal before the expiry of the periods referred to in subsections (7) (a) or (8) (b) (i). 

 (10) (a) A consulting party may not – 

 (i) give notice of a strike in terms of this section in respect of a dismissal, if it has referred a 
dispute concerning whether there is a fair reason for that dismissal to the Labour Court; 

 (ii) refer a dispute about whether there is a fair reason for a dismissal to the Labour Court, if it 
has given notice of a strike in terms of this section in respect of that dismissal. 

 (b) If a trade union gives notice of a strike in terms of this section – 
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 (i) no member of that trade union, and no employee to whom a collective agreement concluded 
by that trade union dealing with consultation or facilitation in respect of dismissals by reason 
of the employers’ operational requirements has been extended in terms of section 23 (1) (d), 
may refer a dispute concerning whether there is a fair reason for dismissal to the Labour 
Court; 

 (ii) any referral to the Labour Court contemplated by subparagraph (i) that has been made, is 
deemed to be withdrawn. 

 (11) The following provisions of Chapter IV apply to any strike or lock-out in terms of this section: 

 (a) Section 64 (1) and (3) (a) to (d), except that – 

 (i) section 64 (1) (a) does not apply if a facilitator is appointed in terms of this section; 

 (ii) an employer may only lock out in respect of a dispute in which a strike notice has been 
issued; 

 (b) subsection (2) (a), section 65 (1) and (3); 

 (c) section 66 except that written notice of any proposed secondary strike must be given at least 14 
days prior to the commencement of the strike; 

 (d) sections 67, 68, 69 and 76. 

 (12) (a) During the 14-day period referred to in subsection (11) (c), the director must, if requested by an 
employer who has received notice of any intended secondary strike, appoint a commissioner to at-
tempt to resolve any dispute, between the employer and the party who gave the notice, through 
conciliation. 

 (b) A request to appoint a commissioner or the appointment of a commissioner in terms of paragraph 
(a) does not affect the right of employees to strike on the expiry of the 14-day period. 

 (13) If an employer does not comply with a fair procedure, a consulting party may approach the Labour Court 
by way of an application for an order – 

 (a) compelling the employer to comply with a fair procedure; 

 (b) interdicting or restraining the employer from dismissing an employee prior to complying with a fair 
procedure; 

 (c) directing the employer to reinstate an employee until it has complied with a fair procedure; 

 (d) make an award of compensation, if an order in terms of paragraphs (a) to (c) is not appropriate. 

 (14) Subject to this section, the Labour Court may make any appropriate order referred to in section 158 (1) 
(a). 

 (15) An award of compensation made to an employee in terms of subsection (14) must comply with section 
194. 

 (16) The Labour Court may not make an order in respect of any matter concerning the disclosure of infor-
mation in terms of section 189 (4) that has been the subject of an arbitration award in terms of section 
16. 

 (17) (a) An application in terms of subsection (13) must be brought not later than 30 days after the employ-
er has given notice to terminate the employee’s services or, if notice is not given, the date on which 
the employees are dismissed. 

 (b) The Labour Court may, on good cause shown condone a failure to comply with the time limit 
mentioned in paragraph (a). 

 (18) The Labour Court may not adjudicate a dispute about the procedural fairness of a dismissal based on 
the employer’s operational requirements in any dispute referred to it in terms of section 191 (5) (b) (ii). 

 (19) In any dispute referred to the Labour Court in terms of section 191 (5) (b) (ii) that concerns the dismissal 
of the number of employees specified in subsection (1), the Labour Court must find that the employee 
was dismissed for a fair reason if– 

 (a) the dismissal was to give effect to a requirement based on the employer’s economic, technological, 
structural or similar needs; 

 (b) the dismissal was operationally justifiable on rational grounds; 

 (c) there was a proper consideration of alternatives; and 

 (d) selection criteria were fair and objective. 

 (20) For the purposes of this section, an “employer” in the public service is the executing authority of a 
national department, provincial administration, provincial department or organisational component con-
templated in section 7 (2) of the Public Service Act, 1994 (promulgated by Proclamation No. 103 of 
1994). 

[S. 189A inserted by s. 45 of Act No. 12 of 2002.] 

Date of dismissal 

190. (1) The date of dismissal is the earlier of– 

 (a) the date on which the contract of employment terminated; or 

 (b) the date on which the employee left the service of the employer. 

 (2) Despite subsection (1) – 

 (a) if an employer has offered to renew on less favourable terms, or has failed to renew a fixed-term 
contract of employment, the date of dismissal is the date on which the employer offered the less 



General Legislation 

 

Education Labour Relations Council G – 26  

 

favourable terms or the date the employer notified the employee of the intention not to renew the 
contract; 

 (b) if the employer refused to allow an employee to resume work, the date of dismissal is the date on 
which the employer first refused to allow the employee to resume work; 

 (c) if an employer refused to re-instate or re-employ the employee, the date of dismissal is the date on 
which the employer first refused to re-instate or re-employ that employee. 

Disputes about unfair dismissals and unfair labour practices 

191. (1) (a) If there is a dispute about the fairness of a dismissal, or a dispute about an unfair labour practice, 
the dismissed employee or the employee alleging the unfair labour practice may refer the dispute in 
writing to – 

 (i) a council, if the parties to the dispute fall within the registered scope of that council; or 

 (ii) the Commission, if no council has jurisdiction. 

 (b) A referral in terms of paragraph (a) must be made within – 

 (i) 30 days of the date of a dismissal or, if it is a later date, within 30 days of the employer 
making a final decision to dismiss or uphold the dismissal; 

 (ii) 90 days of the date of the act or omission which allegedly constitutes the unfair labour 
practice or, if it is a later date, within 90 days of the date on which the employee became 
aware of the act or occurrence. 

[Sub-s. (1) substituted by s. 46 (b) of Act No. 12 of 2002.] 

 (2) If the employee shows good cause at any time, the council or the Commission may permit the employee 
to refer the dispute after the relevant time limit in subsection (1) has expired. 

[Sub-s. (2) substituted by s. 46 (c) of Act No. 12 of 2002.] 

 (2A) Subject to subsections (1) and (2), an employee whose contract of employment is terminated by notice, 
may refer the dispute to the council or the Commission once the employee has received that notice. 

[Sub-s. (2A) inserted by s. 46 (d) of Act No. 12 of 2002.] 

 (3) The employee must satisfy the council or the Commission that a copy of the referral has been served on 
the employer. 

 (4) The council or the Commission must attempt to resolve the dispute through conciliation. 

 (5) If a council or a commissioner has certified that the dispute remains unresolved, or if 30 days have 
expired since the council or the Commission received the referral and the dispute remains unresolved – 

 (a) the council or the Commission must arbitrate the dispute at the request of the employee if– 

 (i) the employee has alleged that the reason for dismissal is related to the employee’s conduct 
or capacity, unless paragraph (b) (iii) applies; 

 (ii) the employee has alleged that the reason for dismissal is that the employer made continued 
employment intolerable or the employer provided the employee with substantially less fa-
vourable conditions or circumstances at work after a transfer in terms of section 197 or 
197A, unless the employee alleges that the contract of employment was terminated for a 
reason contemplated in section 187; 

[Sub-para. (ii) substituted by s. 46 (e) of Act No. 12 of 2002.] 

 (iii) the employee does not know the reason for dismissal; or 

 (iv) the dispute concerns an unfair labour practice; or 

[Sub-para. (iv) added by s. 46 (f) of Act No. 12 of 2002.] 

 (b) the employee may refer the dispute to the Labour Court for adjudication if the employee has 
alleged that the reason for dismissal is – 

 (i) automatically unfair; 

 (ii) based on the employer’s operational requirements; 

 (iii) the employees participation in a strike that does not comply with the provisions of Chapter 
IV; or 

 (iv) because the employee refused to join, was refused membership of or was expelled from a 
trade union party to a closed shop agreement. 

 (5A) Despite any other provision in the Act, the council or Commission must commence the arbitration 
immediately after certifying that the dispute remains unresolved if the dispute concerns – 

 (a) the dismissal of an employee for any reason relating to probation; 

 (b) any unfair labour practice relating to probation; 

 (c) any other dispute contemplated in subsection (5) (a) in respect of which no party has objected to 
the matter being dealt with in terms of this subsection. 

[Sub-s. (5A) inserted by s. 46 (g) of Act No. 12 of 2002.] 

 (6) Despite subsection (5) (a) or (5A), the director must refer the dispute to the Labour Court, if the director 
decides, on application by any party to the dispute, that to be appropriate after considering – 

 (a) the reason for dismissal; 
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 (b) whether there are questions of law raised by the dispute; 

 (c) the complexity of the dispute; 

 (d) whether there are conflicting arbitration awards that need to be resolved; 

 (e) the public interest. 

[Sub-s. (6) substituted by s. 46 (h) of Act No. 12 of 2002.] 

 (7) When considering whether the dispute should be referred to the Labour Court, the director must give the 
parties to the dispute and the commissioner who attempted to conciliate the dispute, an opportunity to 
make representations. 

 (8) The director must notify the parties of the decision and refer the dispute – 

 (a) to the Commission for arbitration; or 

 (b) to the Labour Court for adjudication. 

 (9) The director’s decision is final and binding. 

 (10) No person may apply to any court of law to review the director’s decision until the dispute has been 
arbitrated or adjudicated, as the case may be. 

 (11) (a)The referral, in terms of subsection (5) (b), of a dispute to the Labour Court for adjudication, must be 
made within 90 days after the council or (as the case may be) the commissioner has certified that the 
dispute remains unresolved. 

 (b) However, the Labour Court may condone non-observance of that time-frame on good cause 
shown. 

[Sub-s. (11) added by s. 25 of Act No. 127 of 1998.] 

 (12) If an employee is dismissed by reason of the employer’s operational requirements following a consulta-
tion procedure in terms of section 189 that applied to that employee only, the employee may elect to re-
fer the dispute either to arbitration or to the Labour Court. 

[Sub-s. (12) added by s. 46 (i) of Act No. 12 of 2002.] 

 (13) (a)An employee may refer a dispute concerning an alleged unfair labour practice to the Labour Court for 
adjudication if the employee has alleged that the employee has been subjected to an occupational det-
riment by the employer in contravention of section 3 of the Protected Disclosures Act, 2000, for having 
made a protected disclosure defined in that Act. 

 (b) A referral in terms of paragraph (a) is deemed to be made in terms of subsection (5) (b). 

[S. 191 amended by s. 46 (a) of Act No. 12 of 2002. Sub-s. (13) added by s. 46 (i) of Act No. 12 of 2002.] 

Onus in dismissal disputes 

192. (1) In any proceedings concerning any dismissal, the employee must establish the existence of the dismis-
sal. 

 (2) If the existence of the dismissal is established, the employer must prove that the dismissal is fair. 

Remedies for unfair dismissal and unfair labour practice 

193. (1) If the Labour Court or an arbitrator appointed in terms of this Act finds that a dismissal is unfair, the Court 
or the arbitrator may – 

 (a) order the employer to re-instate the employee from any date not earlier than the date of dismissal; 

 (b) order the employer to re-employ the employee, either in the work in which the employee was 
employed before the dismissal or in other reasonably suitable work on any terms and from any 
date not earlier than the date of dismissal; or 

 (c) order the employer to pay compensation to the employee. 

 (2) The Labour Court or the arbitrator must require the employer to re-instate or re-employ the employee 
unless – 

 (a) the employee does not wish to be re-instated or re-employed; 

 (b) the circumstances surrounding the dismissal are such that a continued employment relationship 
would be intolerable; 

 (c) it is not reasonably practicable for the employer to re-instate or re-employ the employee; or 

 (d) the dismissal is unfair only because the employer did not follow a fair procedure. 

 (3) If a dismissal is automatically unfair or, if a dismissal based on the employer’s operational requirements 
is found to be unfair, the Labour Court in addition may make any other order that it considers appropriate 
in the circumstances. 

 (4) An arbitrator appointed in terms of this Act may determine any unfair labour practice dispute referred to 
the arbitrator, on terms that the arbitrator deems reasonable, which may include ordering reinstatement, 
re-employment or compensation. 

[S. 193 amended by s. 47 (a) of Act No. 12 of 2002. Sub-s. (4) inserted by s. 47 (b) of Act No. 12 of 2002.] 

Limits on compensation 

194. (1) The compensation awarded to an employee whose dismissal is found to be unfair either because the 
employer did not prove that the reason for dismissal was a fair reason relating to the employee’s conduct 
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or capacity or the employer’s operational requirements or the employer did not follow a fair procedure, or 
both, must be just and equitable in all the circumstances, but may not be more than the equivalent of 12 
months’ remuneration calculated at the employee’s rate of remuneration on the date of dismissal. 

[Sub-s. (1) substituted by s. 48 (a) of Act No. 12 of 2002.] 

 (2) . . . . . . 

[Sub-s. (2) deleted by s. 48 (b) of Act No. 12 of 2002.] 

 (3) The compensation awarded to an employee whose dismissal is automatically unfair must be just and 
equitable in all the circumstances, but not more than the equivalent of 24 months’ remuneration calculat-
ed at the employee’s rate of remuneration on the date of dismissal. 

 (4) The compensation awarded to an employee in respect of an unfair labour practice must be just and 
equitable in all the circumstances, but not more than the equivalent of 12 months remuneration. 

[Sub-s. (4) added by s. 48 (c) of Act No. 12 of 2002.] 
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EMPLOYMENT EQUITY ACT 

55 of 1998 

Relevant Extracts 

[ASSENTED TO 12 OCTOBER, 1998] [ENGLISH TEXT SIGNED BY THE PRESIDENT] 

[DATE OF COMMENCEMENT: 1 DECEMBER, 1999] 

[UNLESS OTHERWISE INDICATED] 

as amended by 

ACT 

To provide for employment equity; and to provide for matters incidental thereto. 

Preamble 

Recognising – 

that as a result of apartheid and other discriminatory laws and practices, there are disparities in employment, 
occupation and income within the national labour market; and 

that those disparities create such pronounced disadvantages for certain categories of people that they cannot be 
redressed simply by repealing discriminatory laws, 

Therefore, in order to – 

promote the constitutional right of equality and the exercise of true democracy; 

eliminate unfair discrimination in employment; 

ensure the implementation of employment equity to redress the effects of discrimination; 

achieve a diverse workforce broadly representative of our people; 

promote economic development and efficiency in the workforce; and  

give effect to the obligations of the Republic as a member of the International Labour Organisation, 

Chapter I 
DEFINITIONS, PURPOSE, INTERPRETATION AND APPLICATION 

Definitions 

1. In this Act, unless the context otherwise indicates – 

“Basic Conditions of Employment Act” means the Basic Conditions of Employment Act, 1997 (Act No. 
75 of 1997); 

“black people” is a generic term which means Africans, Coloureds and Indians; 

“CCMA” means the Commission for Conciliation, Mediation and Arbitration, established by section 112 of 
the Labour Relations Act; 

“code of good practice” means a document issued by the Minister in terms of section 54; 

“collective agreement” means a written agreement concerning terms and conditions of employment or 
any other matter of mutual interest concluded by one or more registered trade unions, on the one hand and, 
on the other hand – 

 (a) one or more employers; 

 (b) one or more registered employers’ organisations; or 

 (c) one or more employers and one or more registered employers’ organisations; 

“Commission” means the Commission for Employment Equity, established by section 28; 

“Constitution” means the Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996); 

“designated employer” means – 

 (a) a person who employs 50 or more employees; 

 (b) a person who employs fewer than 50 employees but has a total annual turn-over that is equal to or 
above the applicable annual turn-over of a small business in terms of the Schedule 4 of this Act; 
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 (c) a municipality, as referred to in Chapter 7 of the Constitution; 

 (d) an organ of state as defined in section 239 of the Constitution, but excluding local spheres of 
government, the National Defence Force, the National Intelligence Agency and the South African 
Secret Service; and 

 (e) an employer bound by collective agreement in terms of section 23 or 31 of the Labour Relations 
Act, which appoints it as a designated employer in terms of this Act, to the extent provided for in 
the agreement. 

“designated groups” means black people, women and people with disabilities; 

“Director-General” means the Director-General of the Department of Labour; 

“dismissal” has the meaning assigned to it in section 186 of the Labour Relations Act; 

“dispute” includes an alleged dispute; 

“employee” means any person other than an independent contractor who – 

 (a) works for another person or for the State and who receives, or is entitled to receive, any remunera-
tion; and 

 (b) in any manner assists in carrying on or conducting the business of an employer,  

and “employed” and “employment” have corresponding meanings; 

“employment law” means any provision of this Act or any of the following Acts: 

 (a) The Unemployment Insurance Act, 1966 (Act No. 30 of 1966); 

 (b) the Guidance and Placement Act, 1981 (Act No. 62 of 1981); 

 (c) the Manpower Training Act, 1981 (Act No. 56 of 1981); 

 (d) the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993); 

 (e) the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993); 

 (f) the Labour Relations Act, 1995 (Act No. 66 of 1995); 

 (g) the Basic Conditions of Employment Act, 1997 (Act No. 75 of 1997); 

 (h) any other Act, whose administration has been assigned to the Minister. 

“employment policy or practice” includes, but is not limited to – 

 (a) recruitment procedures, advertising and selection criteria; 

 (b) appointments and the appointment process; 

 (c) job classification and grading; 

 (d) remuneration, employment benefits and terms and conditions of employment; 

 (e) job assignments; 

 (f) the working environment and facilities; 

 (g) training and development; 

 (h) performance evaluation systems; 

 (i) promotion; 

 (j) transfer; 

 (k) demotion; 

 (l) disciplinary measures other than dismissal; and 

 (m) dismissal. 

“family responsibility” means the responsibility of employees in relation to their spouse or partner, their 
dependant children or other members of their immediate family who need their care or support; 

“HIV” means the Human Immunodeficiency Virus; 

“labour inspector” means a person appointed in terms of section 65 of the Basic Conditions of Employ-
ment Act; 

“Labour Relations Act” means the Labour Relations Act, 1995 (Act No. 66 of 1995); 

“medical testing” includes any test, question, inquiry or other means designed to ascertain, or which has 
the effect of enabling the employer to ascertain, whether an employee has any medical condition; 

“Minister” means the Minister of Labour; 

“NEDLAC” means the National Economic, Development and Labour Council established by section 2 of 
the National Economic, Development and Labour Council Act, 1994 (Act No. 35 of 1994); 

“organ of state” means an organ of state as defined in section 239 of the Constitution; 

“people with disabilities” means people who have a long-term or recurring physical or mental impairment 
which substantially limits their prospects of entry into, or advancement in, employment; 

“pregnancy” includes intended pregnancy, termination of pregnancy and any medical circumstances re-
lated to pregnancy; 
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“prescribed” means prescribed by a regulation made under section 55; 

“public service” means the public service referred to in section 1 (1) of the Public Service Act, 
1994 (promulgated by Proclamation No. 103 of 1994), and includes any organisational component contem-
plated in section 7 (4) of that Act and specified in the first column of Schedule 2 to that Act, but excluding – 

 (a) the National Defence Force; 

 (b) the National Intelligence Agency; and 

 (c) the South African Secret Service. 

“reasonable accommodation” means any modification or adjustment to a job or to the working environ-
ment that will enable a person from a designated group to have access to or participate or advance in em-
ployment; 

“registered employers’ organisation” means an employers’ organisation as defined in section 213 of the 
Labour Relations Act and registered in terms of section 96 of that Act; 

“registered trade union” means a trade union as defined in section 213 of the Labour Relations Act and 
registered in terms of section 96 of that Act; 

“remuneration” means any payment in money or in kind, or both in money and in kind, made or owing to 
any person in return for that person working for any other person, including the State; 

“representative trade union” means a registered trade union, or two or more registered trade unions act-
ing jointly, that are sufficiently representative of the employees employed by an employer in a work-place; 

“Republic” means the Republic of South Africa as defined in the Constitution; 

“serve” or “submit”, in relation to any communication, means either – 

 (a) to send it in writing delivered by hand or registered post; or 

 (b) to transmit it using any electronic mechanism as a result of which the recipient is capable of 
printing the communication; 

“suitably qualified person” means a person contemplated in sections 20 (3) and (4); 

“this Act” includes any regulations made under section 55, but excludes any footnote; 

“trade union representative” means a member of a registered trade union who is elected to represent 
employees in a work-place; 

“work-place forum” means a work-place forum established in terms of Chapter V of the Labour Relations 
Act. 

Purpose of this Act 

2. The purpose of this Act is to achieve equity in the work-place by – 

 (a) promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimi-
nation; and 

 (b) implementing affirmative action measures to redress the disadvantages in employment experienced by 
designated groups, in order to ensure their equitable representation in all occupational categories and 
levels in the workforce. 

Interpretation of this Act 

3. This Act must be interpreted – 

 (a) in compliance with the Constitution; 

 (b) so as to give effect to its purpose; 

 (c) taking into account any relevant code of good practice issued in terms of this Act or any other employ-
ment law; and 

 (d) in compliance with the international law obligations of the Republic, in particular those contained in the 
International Labour Organisation Convention (No. 111) concerning Discrimination in Respect of Em-
ployment and Occupation. 

Application of this Act 

4. (1) Chapter II of this Act applies to all employees and employers. 

 (2) Except where Chapter III provides otherwise, Chapter III of this Act applies only to designated employers 
and people from designated groups. 

 (3) This Act does not apply to members of the National Defence Force, the National Intelligence Agency, or 
the South African Secret Service. 

Chapter II 
PROHIBITION OF UNFAIR DISCRIMINATION 

Elimination of unfair discrimination 

5. Every employer must take steps to promote equal opportunity in the work-place by eliminating unfair 
discrimination in any employment policy or practice. 
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Prohibition of unfair discrimination 

6. (1) No person may unfairly discriminate, directly or indirectly, against an employee, in any employ-
ment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital 
status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, re-
ligion, HIV status, conscience, belief, political opinion, culture, language and birth. 

 (2) It is not unfair discrimination to – 

 (a) take affirmative action measures consistent with the purpose of this Act; or 

 (b) distinguish, exclude or prefer any person on the basis of an inherent requirement of a job. 

 (3) Harassment of an employee is a form of unfair discrimination and is prohibited on any one, or a combi-
nation of grounds of unfair discrimination listed in subsection (1). 

Medical testing 

7. (1) Medical testing of an employee is prohibited, unless – 

 (a) legislation permits or requires the testing; or 

 (b) it is justifiable in the light of medical facts, employment conditions, social policy, the fair distribution 
of employee benefits or the inherent requirements of a job. 

 (2) Testing of an employee to determine that employee’s HIV status is prohibited unless such testing is 
determined justifiable by the Labour Court in terms of section 50 (4) of this Act. 

Psychometric testing 

8. Psychometric testing and other similar assessments of an employee are prohibited unless the test or 
assessment being used – 

 (a) has been scientifically shown to be valid and reliable; 

 (b) can be applied fairly to employees; and 

 (c) is not biased against any employee or group. 

Applicants 

9. For purposes of sections 6, 7 and 8, “employee” includes an applicant for employment. 

Disputes concerning this Chapter 

10. (1) In this section, the word “dispute” excludes a dispute about an unfair dismissal, which must be referred 
to the appropriate body for conciliation and arbitration or adjudication in terms of Chapter VIII of the La-
bour Relations Act. 

 (2) Any party to a dispute concerning this Chapter may refer the dispute in writing to the CCMA within six 
months after the act or omission that allegedly constitutes unfair discrimination. 

 (3) The CCMA may at any time permit a party that shows good cause to refer a dispute after the relevant 
time limit set out in subsection (2). 

 (4) The party that refers a dispute must satisfy the CCMA that – 

 (a) a copy of the referral has been served on every other party to the dispute; and 

 (b) the referring party has made a reasonable attempt to resolve the dispute. 

 (5) The CCMA must attempt to resolve the dispute through conciliation. 

 (6) If the dispute remains unresolved after conciliation – 

 (a) any party to the dispute may refer it to the Labour Court for adjudication; or 

 (b) all the parties to the dispute may consent to arbitration of the dispute. 

 (7) The relevant provisions of Parts C and D of Chapter VII of the Labour Relations Act, with the changes 
required by context, apply in respect of a dispute in terms of this Chapter. 

Burden of proof 

11. Whenever unfair discrimination is alleged in terms of this Act, the employer against whom the allega-
tion is made must establish that it is fair. 

Chapter III 
AFFIRMATIVE ACTION 

Application of this Chapter 

12. Except where otherwise provided, this Chapter applies only to designated employers. 

Duties of designated employers 

13. (1) Every designated employer must, in order to achieve employment equity, implement affirmative action 
measures for people from designated groups in terms of this Act. 

 (2) A designated employer must – 

 (a) consult with its employees as required by section 16; 

 (b) conduct an analysis as required by section 19; 

 (c) prepare an employment equity plan as required by section 20; and 

 (d) report to the Director-General on progress made in implementing its employment equity plan, as 
required by section 21. 


